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The High Court has given judgment in the long 

awaited matter of Thorne v Kennedy [2017] 

HCA 49. This decision has been closely 

watched by family law practitioners to see 

whether there will be further uncertainty 

added to the preparation and enforcement of 

binding financial agreements (BFAs). 

Facts 

The matter was an appeal by a wife who 

entered into a BFA four days before she 

married a wealthy Brisbane property 

developer. Her parents had been brought 

from overseas for the wedding, and she 

understood that the wedding would be called 

off were the BFA not signed.   

The BFA itself left her with nothing if the 

parties separated within three years, or 

$50,000 if the parties separated after three 

years. The BFA excluded any application for 

spousal maintenance. The wife received 

advice in no uncertain terms that the BFA was 

against her interests.  

The wife had been aware since meeting the 

husband that she would have to sign an 

agreement of some kind, but had not been 

given the details until 11 days before the 

wedding. The trial judge found that at the 

time that the wife signed the agreement, she 

was not concerned about her rights upon 

separation, but only upon the death of the 

husband.  

The parties signed a second agreement in 

substantially the same terms as the first, 

about six weeks after the wedding.  

History 

At trial, the Federal Circuit Court judge found 

that the agreements should be set aside. 

There was subsequent confusion about 

whether the trial judge intended to set them 

aside on the basis of duress or undue 

influence.  

On appeal to the Full Court of the Family 

Court, the Full Court overturned the trial 

judge's decision and decided that the 

agreements should not be set aside.  

The matter was appealed to the High Court. In 

a unanimous decision, the High Court 

overturned the decision of the Full Court and 

reinstated the Orders of the trial judge setting 

aside the agreements. The matter was 

remitted for the determination of the wife's 

application for property settlement.  

Decision 

We can expect extensive legal commentary on 

this decision over the coming months. The 

points that are likely to have the biggest 

impact to the day to day practice of family 

lawyers are likely to be: 

Legal advice  

The fact that a party has been advised not to 

sign a BFA, yet signs it anyway, is a factor 

relevant to whether an inference of undue 

influence should be drawn.  The High Court 

majority were of the view that the fact that 

the wife proceeded to sign the agreement 

against the strong advice of her solicitor was a 

significant factor supporting a finding of 

undue influence.  
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The difficulty for practitioners acting for the 

party advantaged by the agreement will be 

that there is no way to know what advice the 

disadvantaged party has received, until after 

the agreement is challenged, in which case it 

is far too late.  

Practitioners and parties can anticipate that 

agreements which provide for an outcome 

well outside the range of what a court might 

determine to be appropriate,  are likely to be 

accompanied by advice to the disadvantaged 

party no to sign the agreement.  In those 

circumstances, the risk of subsequent findings 

of undue influence increase.  Parties can still 

enter into a bad bargain and sign an 

agreement contrary to the interests of one of 

them, but this decision confirms the 

associated risks.  

Whether the terms of the agreement are 

reasonable 

The High Court majority acknowledged that 

by definition, BFAs will usually favour one 

party more than the other. However, the 

extreme unfairness of the agreement in 

question was relevant to findings of both 

undue influence and unconscionable conduct.  

In relation to undue influence, the majority 

said that "… despite the usual financial 

imbalance in agreements of that nature, it can 

be an indicium of undue influence if a pre-

nuptial or post-nuptial agreement is signed 

despite being known to be grossly 

unreasonable even for agreements of this 

nature." 

In relation to unconscionable conduct, the 

fact that the weaker party enters into an 

agreement that involves 'gross inequality' was 

taken in this case as support for the 

contention that the husband took advantage 

of the wife's 'special disadvantage'.   

Other factors 

The majority gave a summary of factors which 

will likely be relevant to a finding of undue 

influence, saying: 

"In the Restatement of the Law Third, 

Restitution and Unjust Enrichment 

[96], the Reporter said that: 

"Circumstances universally relevant 

to the proof of undue influence 

include: 

the relation of the parties;  

the nature and terms of the 

transfer in question;  

the susceptibility of the 

transferor to the influence of 

the other;  

the opportunity of the other to 

exert undue influence; and  

the extent to which the 

transferor acted on the basis 

of independent advice." 

In the particular context of pre-nuptial 

and post-nuptial agreements, some of 

the factors which may have 

prominence include the following:  

(i) whether the agreement 

was offered on a basis 

that it was not subject to 

negotiation;  

(ii) the emotional 

circumstances in which 

the agreement was 
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entered including any 

explicit or implicit threat 

to end a marriage or to 

end an engagement;  

(iii) whether there was any 

time for careful reflection;  

(iv) the nature of the parties' 

relationship;  

(v) the relative financial 

positions of the parties; 

and  

(vi) the independent advice 

that was received and 

whether there was time 

to reflect on that advice."  

[Lists not set out separately in 

original] 

In this particular case, the majority decided 

that it was open for the trial judge to conclude 

that the wife had 'no choice but to enter the 

agreements' and thus was subject to undue 

influence on the basis of the following six 

factors (combined with the lack of a fair and 

reasonable outcome): 

(i) her lack of financial equality 

with Mr Kennedy;  

(ii) her lack of permanent status 

in Australia at the time;  

(iii) her reliance on Mr Kennedy 

for all things;  

(iv) her emotional connectedness 

to their relationship and the 

prospect of motherhood;  

(v) her emotional preparation for 

marriage; and 

(vi) the "publicness" of her 

upcoming marriage. 

Practitioners involved in the preparation of 

BFAs prior to marriage will no doubt be 

carefully considering the broad context and 

circumstances in which their clients or the 

other parties are being asked to sign these 

agreements.  

Interesting side notes 

The Court did not reach a conclusion about 

whether common law duress can include 

pressure exerted on a person that did not 

involve any unlawful threat or conduct. Nettle 

J, in a separate judgment, expressed doubts 

as to the correctness of the decision in 

Australia & New Zealand Banking Group v 

Karam (2005) 64 NSWLR 149, but declined to 

express a concluded view. 

The relationship of fiancé and fiancée is no 

longer a category to which a presumption of 

undue influence applies. Long considered a 

throwback from a different era, High Court 

decisions from 1936 (Johnson v Buttress) and 

1939 (Yerkey v Jones) provided that a woman 

who was engaged to a man should be 

considered to have subordinated her free will 

to the man. That presumption no longer 

applies.  

The majority referred to section 90F and 

noted that 'despite [the wife's] extremely 

limited personal means, the agreements 

purported to provide for an 

"acknowledgement" that Ms Thorne was able 

to support herself without an income tested 

pension, allowance or benefit' [at 19]. The 

issue was not argued in this matter and the 

comment was obiter only. However, 

practitioners should take that as a warning to 

be careful when relying on recitals or 

covenants in BFAs if they do not accurately 

reflect reality.   

Harry McDonald 

Associate 
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For further information or details of how 
to secure an appointment with one of our 
expert family lawyers, please contact our 
office on 07 3211 4722 or at 
info@ricenaughtonmccarthy.com.au 


