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The introduction, in 2002, of Pt VIIIB of the Family Law Act 1975 (Cth) and the
Family Law (Superannuation) Regulations 2001 (Cth) fundamentally changed
the face of property settlements under the Family Law Act.Those amendments
gave the court power to split interests in superannuation funds between
spouses. Since then, superannuation has secured its place as a key asset
available for division between separated couples and the superannuation
industry has secured its place as a fundamental part of the investment
landscape. The splitting of superannuation provides many opportunities for
courts and practitioners to justly and equitably divide an asset pool, but the
technicalities of both the family law regime and the superannuation industry
regulations, particularly in relation to self-managed funds, make this a highly
technical, and potentially fraught, area of practice.

INTRODUCTION

Since the introduction of Pt VIIIB of the Family Law Act 1975 (Cth) in 2002, and the associated
Family Law (Superannuation) Regulations 2001 (Cth), and the growth of the superannuation industry
in Australia in recent decades, the use of superannuation, and the division (or splitting) of it between
separating spouses, has remained an important but highly technical area of law and accounting. A
comprehensive understanding of the nature of superannuation, technicalities of compliance and the
opportunities and risks associated with self-managed superfunds is essential for practitioners advising
their clients about the advantages and disadvantages of superannuation splitting orders under the
Family Law Act. This article examines the key practical elements of public and private superannuation
funds, the capacity for parties to access super, the trips and traps of compliance in self-managed funds
and the opportunities that exist for family lawyers to think creatively about how to use superannuation
to effect a just and equitable property settlement.

HOW TO VALUE A FUND

When considering any superannuation split, determining the value of the superannuation interest is an
essential step. There are two main types of funds: defined benefit and accumulation interest. Due to the
differing nature of the funds, the approaches relied upon to value the interests are also different.

The valuation of accumulation funds is uncomplicated. The balance on a member’s statement is
the balance at the date of the statement. That figure is the value of the member’s interest. A
superannuation information form (SIF) can be lodged with the fund asking for the balance at a specific
date (the relevant date).

The value of a defined benefit interest, however, is generally calculated by reference to the
member’s salary, years of service and sometimes other specified amounts.

Schedule 2 of the Family Law (Superannuation) Regulations outlines the formulas that are
applied to this information to determine the value of defined benefit funds, except where there is a
scheme-specific valuation method. Where parties have interests in funds with scheme-specific
valuation methods, the formula in the Regulations will not apply. However, regardless of whether the
standard or a scheme-specific formula is relevant, its application will be affected by the personal
circumstances of the benefit, and specifically:
• whether the benefit is in the growth or payment phase;
• whether the benefit can be paid as a lump sum or as a pension; and

* Anne-Marie Rice is a Director of Rice Naughton McCarthy Family Law and an accredited Family Law Specialist and
Mediator. Joseph Box is the National Head of Forensic Accounting at Grant Thornton. This article is based on paper presented
at the Family Law Section of the Law Council’s National Intensive Series in 2016.

(2016) 6 Fam L Rev 101 101

© 2016 Thomson Reuters (Professional) Australia Limited
for further information visit www.thomsonreuters.com.au 
or send an email to LTA.service@thomsonreuters.com

Please note that this article is being provided 
for research purposes and is not to be 
reproduced in any way. If you refer to the 
article, please ensure you acknowledge both 
the publication and publisher appropriately. 
The citation for the journal is available in 
the footline of each page.

For information concerning permission to 
republish material from this journal, either in 
part or in its entirety, in any medium, please 
refer to http://sites.thomsonreuters.com.au/
journals/permissions. 
For general permission queries, contact  
LTA.Permissions@thomsonreuters.com.



• what type of pension the benefit will be paid as.

With respect to retail, corporate, industry and public sector funds, all of the information required
to answer these questions can be obtained from the superannuation fund on the lodgment of the
appropriate superannuation information request form.

There is no prescribed method for valuing interests in self-managed superannuation funds
(SMSFs). This means that parties can essentially agree as to value or will need to put before the court,
evidence to support the specific value. This will involve a review of the individual assets and liabilities
of the fund and determining their value at the relevant date.

USING A SUPERANNUATION INFORMATION FORM

As noted above, the superannuation information form (SIF), provides specific factors relevant to the
member’s benefit that, together with the prescribed valuation method and factors, calculate the value
of the member’s superannuation. An example of using the information contained on a SIF to
determine the value of an interest in a defined benefit fund follows.

Step 1 – Identify the superannuation fund and whether there is a
scheme-specific method and factors

Refer to the SIF to determine the superannuation plan. The example shown in Figure 1 indicates that
the member has an interest in a public sector superannuation scheme (PSS).

Figure 1:

The SIF in Figure 2 indicates that the PSS has scheme-specific methods and factors.

Figure 2:

The relevant document referred to is the Family Law (Superannuation) (Methods and Factors for
Valuing Particular Superannuation Interests) Approval 2003 (Cth) (the Methods and Factors
Approval). Part 2 of the Methods and Factors Approval deals with methods and factors for interests of
members in a PSS.

Step 2 – Growth phase or payment phase?

Growth phase is the situation where the member is a contributor or is a person to whom a preserved
benefit may become payable in the future. Payment phase is the situation where the member is in
receipt of a pension from the Commonwealth Superannuation Scheme or a PSS.

Refer to the SIF to determine the phase. The example shown in Figure 3 indicates that the
member’s interest is in the growth phase.
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Figure 3:

Step 3 – Determine the method or factor

In the current example, the member has an interest in the growth phase. Detailed below are the four
items that may apply to an interest in the growth phase as detailed in the Methods and Factors
Approval:1

• Item 1 – An interest that a person has as a member of the PSS Scheme.
• Item 2 – An interest that a person has in the PSS Scheme if:

(a) the person is a preserved benefit member; and
(b) the person is eligible to receive a benefit under paragraph 8.2.1(A) of the Rules.2

• Item 3 – An interest that a person has in the PSS Scheme if:
(a) the person is a preserved benefit member; and
(b) the person is not eligible to receive a benefit under paragraph 8.2.1(A) of the Rules.

• Item 4 – An interest that a person has in the PSS Scheme if the person is entitled to an associate
preserved benefit under Div 3 of Pt 15 of the Rules.

Refer to the SIF to determine the appropriate item to apply. In the current example, Item 2 is
appropriate.

Figure 4:

The valuation method for an Item 2 interest in the growth phase of a PSS, as set out in the
Methods and Factors Approval is as follows.

1 Family Law (Superannuation) (Methods and Factors for Valuing Particular Superannuation Interests) Approval 2003 (Cth)
Sch 1, Pt 2, Div 2.2, s 2.

2 The “Rules” are the Rules for the administration of the PSS Accumulation Plan (PSSAP) set out in the Trust Deed which
establishes the superannuation scheme: see Superannuation Act 2005 (Cth), s 4 Definitions.
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Figure 5:

Step 4 – Assess the value of the interest
As noted above, in the current example we have determined that the following method is appropriate
to value the interest.

Figure 6:

Based on the definitions provided in the Methods and Factors Approval and the information
contained in the SIF, we attribute values to each component, as follows.

UDB

UDB is the unfunded preserved benefit included in the preserved benefit which, under rule 8.6.2 of the
Rules, increases in line with movements in the consumer price index, as at the relevant date. The SIF
provides the value of the UBD.

Figure 7:

UDBfy+m

The UDBFy+m is the factor calculated in accordance with the following formula.

Figure 8:
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UDBFy is the unfunded valuation factor mentioned in Table 43 that applies at the person’s age in
completed years at the relevant date, for the person’s gender. The relevant date (or appropriate date) is
detailed on the SIF form.

Figure 9:

The member’s date of birth is also detailed on the SIF form.

Figure 10:

For the purposes of the current example, we shall assume that the member is male with a date of
birth of 20 December 1964. Thus, at the relevant date (5 October 2015) the member was 50 years of
age.

Detailed below is an extract of Table 4 from the Methods and Factors Approval, and the UBDF
for a male aged 50 years is 0.85161.

Figure 11:

m is the number of complete months of the person’s age, at the relevant date, that are not
included in the person’s completed years of age. The member was born in December, and the relevant
date is October. Thus, there has been nine completed months.

UDBFy+1 is the unfunded valuation factor mentioned in Table 4 that would apply if the person’s
age in completed years at the relevant date were one year more than it is. The relevant date (or
appropriate date) is detailed on the SIF form (see Figure 9 above). At the relevant date (5 October
2015) the member was 50 years of age.

Detailed below is an extract of Table 4 from the Methods and Factors Approval, and the
UBDFy+1 for a male aged 51 years is 0.87961.

3 Family Law (Superannuation) (Methods and Factors for Valuing Particular Superannuation Interests) Approval 2003 (Cth)
Sch 1, Pt 2, Div 2.4, Table 4.
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Figure 12:

By bringing together the above components, using the formula in Figure 8, we assess a value of
UDBFy+m as follows.

Figure 13:

FDB

FDB is the sum of the accumulated member contributions and the accumulated productivity
contributions included in the preserved benefit which, under rule 8.6.1 of the Rules, increases in line
with the fund crediting rate, as at the relevant date. The SIF provides the value of the FBD.

Figure 14:

FDBFy+m

The FDBFy+m is the factor calculated in accordance with the following formula.

Figure 15:

FDBFy is the funded valuation factor mentioned in Table 4 that applies at the person’s age in
completed years at the relevant date, for the person’s gender. At the relevant date (5 October 2015) the
member was 50 years of age.

Detailed below is an extract of Table 4 from the Methods and Factors Approval, and the FBDF for
a male aged 50 years is 1.24882.
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Figure 16:

m is the number of complete months of the person’s age, at the relevant date, that are not
included in the person’s completed years of age. The member was born in December, and the relevant
date is October. Thus, there has been nine completed months.

FDBFy+1 is the funded valuation factor mentioned in Table 4, that would apply if the person’s
age in completed years at the relevant date were one year more than it is. The relevant date (or
appropriate date) is detailed on the SIF form, as above. At the relevant date (5 October 2015) the
member was 50 years of age.

Detailed below is an extract of Table 4 from the Methods and Factors Approval, and the FBDF
y+1 for a male aged 51 years is 1.24143.

Figure 17:

By bringing together the above components, using the formula in Figure 15, we assess a value of
FDBFy+m as follows.

Figure 18:

ATA

ATA is the accumulated transfer amount, or if there are two or more such amounts, the sum of those
amounts, in respect of the person at the relevant date. The SIF provides the value of the ATA.

Figure 19:

ERDA

ERDA is the person’s early release deduction amount at the relevant date. The SIF provides the value
of the ERDA.
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Figure 20:

Conclusion

By bringing together all of the above components, using the formula in Figure 6, we assess a value of
the member’s interest as follows.

Figure 21:

If you need convincing that you should use an expert to value a fund, read the preceding pages
again and try to explain them to another person, your client for example.

VALUING A SELF-MANAGED SUPERANNUATION FUND

As indicated above, there is no prescribed method for valuing the members’ benefits in an SMSF. The
individual assets and liabilities of the fund will need to reviewed and their value assessed to determine
the value of specific member interests.

While each fund will produce audited financial accounts, and these accounts will state the
members’ benefits at year end, they will only be a starting point. While the financial accounts will be
audited the assurance that can be obtained from this is relative to the expertise of the auditor and the
work completed.

The table below outlines the average audit fees paid by SMSFs:

SMSF Auditor
Fees

2009 2010 2011 2012 2013

Average auditor
fee

$659 $619 $592 $568 $729

Based on these average fees, and the quantum of work they suggest, reliance on values contained
in the audited financial accounts should be limited.

From a valuation perspective members also should not rely solely on values documented in the
financial accounts because:
• the financial accounts are prepared at year end and the value at that date might not be relevant or

appropriate;
• the financial accounts may not include assets at their market value. While listed securities are

generally easy and cost-effective to revalue, assets such as unlisted investments, real property and
plant and equipment may not be;

• the financial accounts may contain reserves, resulting in part of the fund’s assets not being
allocated to members.

Detailed below is an example of how the current value of an SMSF might be determined.

Example

The Husband and Wife have an interest in a self-managed superannuation fund which holds cash,
shares in listed companies, and real property. The Husband and Wife are the only two members.

Each of the assets of the fund is reviewed and a consideration is made as to what their market
value would be. For many assets this is a relatively simple task, the current value of listed shares or
managed investments are published regularly. Real property can be valued by a property valuer.
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More time-consuming investments to value would include investments in unlisted unrelated third
parties – those assets for which there is no exchange where the value can be easily realised. Such
assets would include an investment in a property syndicate or a private enterprise. These investments
would need to be valued in a more traditional way through an accountant.

An example of the balance sheet of the fund that would be contained in the financial statements,
with its assets adjusted to market value, is provided below. Given the nature of the fund’s assets, the
listed shares and the real property would be required to be valued in order to determine their market
value.

One further complexity exists in that the fund has a reserve, which consists of income generated
in prior years that has not been allocated to a specific member. This reserve would need to be allocated
in order to properly consider each member’s benefit.

Each of the adjustments made is noted below.

The Superannuation Fund

Notes Balance Sheet Year
Ended

30 June 2015 Adjusted Value

$ $

Current Assets

Shares in Listed
Companies

3 1,684,350 1,850,168

Cash at Bank 250,000 250,000

Land and Buildings 2 1,250,000 1,850,000

Less: Accumulated
Depreciation

2 (13,938) 0

Total Current Assets 3,170,412 3,950,168

Current Liabilities

Income Tax Payable 47,444 47,444

GST Payable Control
Account

2,724 2,724

Total Current Liabilities 50,168 50,168

Total Net Assets 3,120,244 3,900,000

Reserves 1 125,000

Husband’s Benefit 1,946,909

Wife’s Benefit 1,048,336

Total Member Funds 3,120,244
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Summary Husband Wife Total

$ $ $

Closing Balances at
30 June 2015

Members’ Fund 1,946,909 1,048,336 2,995,244

Unallocated Reserves 1 81,250 43,750 125,000

2,028,159 1,092,086 3,120,244

Add Allocation of
Increase in Net
Assets

506,841 272,915 779,756

Projected Balance 2,535,000 1,365,000 3,900,000

Note 1 – Unallocated Reserve
The financial accounts for the year ended 30 June 2015 include a Reserve of unallocated prior year earnings. I have
allocated the reserve to the Members based on the members’ balances at 30 June 2015.
Note 2 – Land and Buildings
The value of the property has been adjusted in accordance with the valuation conducted by A Valuers dated 27 May
2015. The cost base of the property is $1,250,000.
Note 3 – Shares in Listed Companies
The listed shares held by the superannuation fund are listed below together with their value at 2 February 2016. The
current value is multiplied by the number of shares held to determine the shares holdings value.

Company Number of shares
held

Current Share
Price ($)

Total Current Value
($)

Cost of Shares ($)

Listed Shares

Group One

BHP Billiton 5,000 42 207,500 110,000

Commonwealth 3,200 53 170,912 67,200

Lend Lease 1,500 9 14,010 11,250

Alchemia Limited 667,000 1 453,560 400,200

National Bank 2,700 26 69,930 59,400

Sub-Total Group One 915,912 648,050

Group Two

Paridian Property
Development Fund
Ltd

30,000 1 16,800 22,500

Australian Education
Trust

22,000 0 10,560 16,500

Sigma Pharmaceuti-
cals Ltd

200,000 1 184,000 200,000

Telecom NZ 5,000 2 9,375 22,500

Telstra 12,500 3 42,125 75,000
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Company Number of shares
held

Current Share
Price ($)

Total Current Value
($)

Cost of Shares ($)

Ten Network 50,000 2 80,000 110,000

Westfarmers 18,000 27 491,400 504,000

Woolworths 3,900 26 99,996 85,800

Sub-Total Group Two 934,256 1,036,300

Total 1,850,168 1,684,350

ISSUES TO CONSIDER WHEN SPLITTING SUPERANNUATION

Assuming that the parties agree to split the fund equally, they could:
• sell sufficient assets to pay out the departing spouse;
• if the shares and the property are relatively similar in value, one party could take the property and

the other the share portfolio; or
• a combination of the two.

Selling the assets

While certainly easier from an administrative point of view, selling the assets comes with a downside,
in that any inherent capital gains tax attaching to the asset will be realised, which will diminish the
total member benefits.

Generally, assuming that the assets are quality assets, an investor would be reluctant to dispose of
the assets earlier than intended and realise the taxation consequences.

Splitting the assets

Where the parties could agree to roll over specific assets into a new fund the problem of realising the
tax would be resolved. However, the tax inherent to the asset does not go away. Assuming the asset
retains its value, that tax will be incurred at a point in the future. Where the time horizon to realisation
is close the choice of the asset will become an issue.

In the example above, the property and the share portfolio have a similar value but would
generate a different after-tax outcome. The inherent gain in the property is $600,000, being the
difference between its market value and its cost base. While the inherent gain in the share portfolio is
$165,818.

While the quality of the underlying asset and how it fits into the parties’ retirement plans is a
more important consideration than the extent to which an asset is pregnant with capital gains tax and
is something the client will want to be made aware of.

Another issue that may arise is the investment strategy of the parties’ fund. In the example above,
if one party took the real property, they would hold their whole superannuation essentially in one
asset.

This could create an issue from both a compliance and an investment perspective. Holding the
majority of your superannuation in one asset is something that should be contemplated in the fund’s
investment strategy. From an investment perspective, does it make sense to hold all your retirement
eggs in the one basket?

An important step at this juncture is to ensure that your client has also received some financial
investment advice and that decisions are being made with such advice in mind.
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INITIAL STEPS FOR SMSFS

Below is a short list of the must-do tasks when you have a client with a significant stake in
superannuation:

1. Have a copy of the deed

This will be important when you need to determine whether the super fund can do what is
proposed, particularly around splitting the parties’ benefits and rolling them out.

2. Understand the structure

Is it just a super fund or does the fund have an interest in other related party structures (eg unit
trust)?
Super and non-super assets may be dealt with differently as part of the property settlement,
knowing which is which could influence decisions and impact the manner in which certain assets
can be dealt with.

3. Understand the assets of the fund

What are the underlying assets? Are the readily realisable? Are there investments in related or
unrelated unlisted investments?
Understanding the assets in the fund gives insight into:
• the quality of those assets and their relative risk – eg blue chip shares versus unlisted

property syndicates;
• compliance issues – assets that might not be held for the sole purposes of providing

retirement benefits, eg wine, or assets providing benefits to members, such as loans to
members.

4. Review the financial accounts

From the financial accounts the reader can review the fund’s historical financial performance and
its financial position.
They will give insight in to the importance attached to compliance by the members. For example,
have the financials been audited? A lack of an audit is a worrying sign.
The attached auditors report will also specifically identify any other areas of compliance that
might be of concern.
Understanding these might help identify issues, eg does they fund have substantial cash assets,
and do the members have a history of lax compliance and borrowing from the fund. If such a
situation was identified then you might put in place steps to secure the super fund’s cash so that it
cannot be misused.

5. Understand the tax position

As articulated above, the extent to which an asset is pregnant with capital gains tax might
influence decisions.

OPERATIVE TIME

Although, in practice, many orders make reference to an operative time that is four days after the date
of service on the trustee of the superannuation fund, the Family Law Act makes no specific reference
to a minimum (or maximum) operative time for superannuation splits pursuant to court orders.

Section 90MI(1) of the Act provides that “the operative time for a payment split under a
superannuation agreement or a flag lifting agreement is the beginning of the fourth business day after
the day on which a copy of the agreement is served on the trustee” (emphasis added). The section, and
the fourth business day reference, relates only to superannuation agreements. There is no reference to
superannuation splitting orders in that section, and there is no prescribed operative time in Div 3
(which deals with court orders).

The absence of a prescribed operative time in superannuation orders means that great opportunity
lies in careful consideration of the operative time to be adopted. There is nothing preventing
superannuation splitting orders referring to a retrospective operative time. An operative time on a date
which predates the date of the orders may be advantageous where it is desirable to preserve the
quantum of the amount to be split when the value of the fund has deteriorated between the date of
separation, or the date of reaching of an agreement, and the date of the actual split.
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CONCLUSION

Superannuation splitting has increased the capacity of courts to make orders that better adjust the
interests of all parties in the entire asset pool, and also presents many opportunities for parties to
negotiate a creative division of the asset pool. There are, by association, many opportunities for
practitioners to fall foul of a collection of complicated rules and regulations and the changing nature
of superannuation means that variations in the value of the asset are constant and cannot be ignored.

Practitioners should always engage expert assistance when contemplating superannuation splits of
SMSFs and of public funds where there is any degree of complexity.
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